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Docket No.  01RS-216933 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In re Matter of Application No. 86/346,513 
for the mark:  POPI 
 
Victoria Kheel, 
 
  Opposer, 
 
 v. 
 
Lions Gate Entertainment Inc., 
 
  Applicant. 

 
 
Opposition No.  91-222461 
 
APPLICANT LIONS GATE 
ENTERTAINMENT, INC.’S MOTION 
TO DISMISS FOR FAILURE TO 
STATE A CLAIM 

 
 

Pursuant to Fed.R.Civ.P. 12(b)(6) and TBMP § 503, et seq., Applicant Lions Gate 

Entertainment Inc. (“Applicant”) hereby moves the Board for an order dismissing Opposer 

Victoria Kheel’s (“Opposer”) fraud claim asserted in her First Amended Notice of Opposition. 

This motion to dismiss is made on the grounds that Opposer’s fraud claim remains 

deficient as a matter of law and fail to state a claim on which basis the relief sought by Opposer 

may be granted despite Opposer’s efforts to cure them by amendment.   

Opposer argues that Applicant made roughly five statements in its response to an office 

action that were either false or misleading, and that, but for those statements, Applicant’s 

application at issue would not have been published for opposition.  However, even if these 

statements are construed in the light most favorable to Opposer, none of these statements were 

false, either expressly or implicitly.  As a matter of law, Opposer cannot successfully plead a 

fraud claim without pleading that Applicant made a false statement.  Also, at least two of the 

alleged fraudulent statements were or should have been immaterial to the Office’s decision to 



 

 -2-  
   
 

publish Applicant’s application for opposition.  On this basis, the claim also fails as a matter of 

law. 

Opposer is grasping at straws, and her reassertion of her original – and assertion of 

additional – baseless allegations underlying her claim for fraud borders on harassment and a 

violation of Fed.R.Civ.P. 11. 

The Board should dismiss Opposer’s fraud claim with prejudice and without leave to 

amend because Opposer cannot plead any facts stating a claim for fraud.  Opposer has tried to 

cure her deficient pleading once already, and has failed. 

This motion is supported by the accompanying brief, Applicant’s accompanying request 

for judicial notice, and such other papers and argument as may be presented to the Board. 

Respectfully submitted, 

Dated:  September 8, 2015 /Paul A. Bost/     
Jill M. Pietrini 
Paul A. Bost 
SHEPPARD MULLIN RICHTER & HAMPTON LLP 
1901 Avenue of the Stars, Suite 1600 
Los Angeles, California 90067-6017 
Telephone:  (310) 228-3700 
Facsimile:  (310) 228-3701 
 
Attorneys for Opposer  
Fifty-Six Hope Road Music Limited 
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BRIEF IN SUPPORT OF MOTION TO DISMISS 

I.  RELEVANT FACTUAL BACKGROUND 

On July 24, 2014, Applicant filed U.S. Application Serial No. 86/346,513 to register the 

mark POPI (the “Application”), on an intent-to-use basis, for “Cosmetics; cosmetic preparations 

for body care; nail polish; nail decals; bath crystals; bath gel; bath oil; bath salts; body lotion; 

cream soaps; fragrances; moisturizing creams; shaving soap; soaps for personal use” in Class 3.  

On August 25, 2014, the Office issued an office action refusing registration of the Application 

based on, in part, a finding of likelihood of confusion with Opposer’s registration of POPPY’S in 

Class 3.  On February 24, 2015, Applicant submitted a response to the office action contesting 

the Office’s refusal to register.  As a result, the Office withdrew its refusal to register the 

Application on the grounds of a likelihood of confusion with Opposer’s POPPY’S mark, and the 

Application was published for opposition. 

On May 19, 2015, Opposer requested, and was granted, an extension of time to file an 

opposition to the registration of the Application.  On June 20, 2015, Opposer instituted this 

opposition proceeding and asserted two grounds upon which registration of the Application 

should be refused:  (1) Applicant made certain false or misleading statements in its February 24, 

2015 office action response that constitute fraud on the Office; and (2) likelihood of confusion 

with Opposer’s POPPY’S mark. 

On July 16, 2015, Applicant filed a motion to dismiss Opposer’s fraud claim.  (Docket 

No. 6.)  Opposer did not reply to or oppose Applicant’s motion but, instead, filed a First 

Amended Notice of Opposition (Docket No. 9) in a futile attempt to cure her deficient fraud 

claim. 
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Opposer’s fraud claim rest upon five statements Applicant made in its office action 

response, two more than she originally asserted in her initial Notice of Opposition: 

1. Opposer asserts that Applicant’s statement that its “mark POPI does not connote 
all natural, green and environmentally friendly products” was false and untrue 
because Applicant’s products offered under the POPI mark are, per Applicant’s 
licensee’s website, all natural.  (Docket No. 9, ¶¶ 13, 16.) 
 

2. Opposer asserts that Applicant misled the Board by differentiating its products 
with Applicant’s by virtue of the fact that Applicant’s licensee is a “mom.”  (Id., ¶ 
25.) 
 

3. Opposer asserts that Applicant misled the Board by stating its mark and 
Opposer’s mark are distinguishable in sound.  (Id., ¶ 35.) 
 

4. Opposer asserts that Applicant misled the Board by claiming that its mark is an 
amalgamation of two characters’ names from its television show Orange Is the 
New Black.  (Id., ¶ 45.) 
 

5. Opposer asserts that Applicant misled the Board by stating that its mark “is 
spelled completely differently from POPPY or POPPY’S lending a different 
visual impression to Applicant’s mark” because Applicant’s licensee has 
indicated on advertising for its products that POPI is “pronounced ‘poppy.’”  (Id., 
¶ 51.)   
 
 

II.  OPPOSER’S MOTION TO DISMISS SHOULD BE GRANTED 

A. The Standard for a Motion to Dismiss for Failure to State a Claim 

Fed.R.Civ.P. 12(b)(6) entitles a defendant to move to dismiss a claim on the grounds that 

it fails to state a claim upon which relief can be granted.  “A motion to dismiss for failure to state 

a claim upon which relief can be granted is a test solely of the legal sufficiency of the allegations 

set forth in a pleading.”  Covidien LP v. Masimo Corp., 109 U.S.P.Q.2d 1696, 1697 (TTAB 

2014).  “To survive a motion to dismiss under Fed. R. Civ. P 12(b)(6) for failure to state a claim 

upon which relief can be granted, a plaintiff need only allege sufficient factual content that, if 

proved, would allow the Board to conclude, or to draw a reasonable inference, that (1) the 
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plaintiff has standing to maintain the proceeding, and (2) a valid ground exists for opposing or 

cancelling the mark.”  Id.   

A notice of opposition must “state a claim to relief that is plausible on its face.”  Bell 

Atlantic Corp. v. Twombly, 550 U.S. 554, 570, 127 S.Ct. 1955 (2007).  Specifically, the opposer 

“must allege well-pleaded factual matter and more than ‘[t]hreadbare recitals of the elements of a 

cause of action, supported by mere conclusory statements.’”  TBMP § 503.02, citing Ashcroft v. 

Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937 (2009).   

In adjudicating a motion to dismiss for failure to state a claim, the Board may consider 

documents referenced in the First Amended Notice of Opposition if their authenticity is not in 

dispute, they are central to Opposer’s claim, or they are sufficiently referred to in the First 

Amended Notice of Opposition.  Schaefer v. IndyMac Mortg. Servs., 731 F.3d 98, 100 n.1 (1st 

Cir. 2013).  See also In re Stacs Elecs. Sec. Litig., 89 F.3d 1399, 1405 n.4 (9th Cir. 1996) 

("documents whose contents are alleged in a complaint and whose authenticity no party 

questions, but which are not physically attached to the pleading, may be considered” in a motion 

to dismiss.)  The consideration of such documents does not convert a motion to dismiss into a 

motion for summary judgment.  Id.  Here, the Board may consider Applicant’s February 24, 

2015 office action response, which document Opposer refers to repeatedly throughout her First 

Amended Notice of Opposition and which document serves as the basis for Opposer’s fraud 

claim.  Namely, Opposer argues that certain statements made by Applicant in this office action 

response constitute fraud on the Office.  A copy of Applicant’s February 24, 2015 office action 

response (exhibits omitted for reasons of size except for Exhibits 9 and 14) is attached hereto as 

Exhibit A .  The parties cannot reasonably dispute the authenticity of the attached office action 

response. 
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Here, for purposes of this motion, Applicant does not dispute Opposer’s standing to 

maintain the proceeding.  Instead, at issue is whether Opposer has stated a claim for fraud on the 

Office that is plausible on its face.  Pleadings alleging fraud are held to a higher standard than 

pleadings alleging other claims.  Namely, “in alleging fraud . . ., a party must state with 

particularity the circumstances constituting fraud.”  Fed.R.Civ.P. 9(b).  Also, fraud “must be 

proved to the hilt with clear and convincing evidence, leaving nothing to speculation, conjecture, 

or surmise.”  Tri-Star Marketing LLC v. Nino Franco Spumanti S.R.L., 84 U.S.P.Q.2d 1912, 

1915 (TTAB 2007).  The Board has dismissed claims of fraud on the pleadings.  See Dragon 

Bleu (SARL) v. VENM, LLC, 112 U.S.P.Q.2d 1925, 1929 (TTAB 2014). 

B. Opposer Fails to State a Claim for Fraud 

“Fraud in procuring a trademark registration occurs when an Applicant for registration 

knowingly makes a false, material representation of fact in connection with an application to 

register with the intent of obtaining or maintaining a registration to which it is otherwise not 

entitled.”  Id. at 1927, relying on In re Bose Corp., 580 F.3d 1240, 1243 (Fed. Cir. 2009).  

Opposer has not pleaded any false, material representations of fact made by Applicant.  Thus, 

Opposer fails to state a claim for fraud. 

1. None of Applicant’s Statements at Issue Were False 

In order to state a claim for fraud, Opposer must allege that Applicant made a false 

statement.  “[A] false statement is one of the critical elements in proving fraud.”  Swiss Watch 

International Inc. v. Federation of the Swiss Watch Industry, 101 U.S.P.Q.2d 1731, 1746 (TTAB 

2012).  See also Tri-Star Marketing LLC v. Nino Franco Spumanti S.R.L., 84 U.S.P.Q.2d 1912, 

1916 (TTAB 2007) (petitioner’s fraud claim failed because it could not “prove an essential 

element of the ground of fraud, namely that the statement is not true.”) 
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 Opposer’s fraud claim can be dismissed on the pleadings because none of Opposer’s 

statements made in its office action response of February 24, 2015 were false. 

a. Applicant’s statement that its mark “POPI does not connote all 
natural, green and environmentally friendly products” was not 
false    

Applicant’s statement is not a representation of fact.  It cannot be deemed either true or 

false.  It is, instead, a legal argument.1  A.B. Dick Company v. Marr, 88 U.S.P.Q. 71, 82 

(S.D.N.Y. 1950) (“A statement by counsel in the course of argument or of a party in response to 

an interrogatory that certain evidence is ‘irrelevant, incompetent and immaterial’ and that it has 

no probative force in the case, is previous legal argument.  If such argument constitutes fraud 

upon the courts, the courts are being defrauded every day.”)   

In its office action response, Applicant explains that the mark POPI descended from its 

television show Orange Is The New Black, in which one of the main characters, Piper, has an 

“idea to start an artisanal soap-making business called ‘POPI’ after another character named 

Polly introduces her to the soap-making.  The name ‘POPI’ is an amalgamation of Piper and 

Polly’s names.”  (Exhibit A, p. 4.)  Applicant contrasts the connotation of its mark with 

Opposer’s POPPY’S mark, which, Applicant argues, has a certain connotation given Opposer’s 

promotion of her products as non-toxic and environmentally friendly, as well as the fact that a 

“poppy” is a flower  (Exhibit A, p. 7.)  In short, Applicant argues that its mark POPI does not 

connote all natural, green, or environmentally-friendly products, but, instead, identifies the 

names of characters in Orange Is The New Black.  There is nothing false or misleading about 

                                                 
1  The word “POPI,” by definition, has no connotation other than a combination of two 
characters’ first names; it is a made-up word without a dictionary definition.  On the other hand, 
the word “poppy,” which is the basis for Opposer’s mark, is a type of flower.  See Opposer’s 
Request for Judicial Notice, submitted herewith.  Notably, Opposer depicts a flower and the 
phrase “naturally clean” immediately adjacent to her mark on her website.  (Docket No. 9, 
Exhibit F.)  
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Applicant’s contention as to the connotation of its mark.  Clearly, Applicant’s legal argument 

cannot be deemed a false representation of fact for purposes of a claim of fraud. 

Notably, in her First Amended Notice of Opposition, Opposer does not argue that 

Applicant’s statement is, in-and-of-itself, untruthful.  Instead, Opposer alleges that Applicant’s 

statement was false because Applicant’s licensed POPI products, per its licensee’s website, are 

“all natural.”  (Docket No. 9, ¶ 13.)  This is irrelevant to the truth of Applicant’s statement, 

which is, by its plain and unambiguous terms, only concerned with the connotation of 

Applicant’s POPI mark as compared to the connotation of Opposer’s POPPY’S mark, not the 

nature of the goods offered under the parties’ marks.  Applicant’s statement does not make any 

representations – explicit or implicit – as to the nature and quality of the goods offered under the 

POPI mark.   

Also, even if Applicant’s statement is considered to be somewhat ambiguous as to the 

nature of Applicant’s goods (it is not), Applicant identified its licensee by name in its office 

action response and included therewith a printout from its licensee’s website.  (Exhibit A, p. 5.)  

Thus, Applicant cannot be said to have misled as to the nature of its licensed products when it 

made of record sources from which the Office could have easily obtained such information.  See 

W.D. Byron & Sons, Inc. v. Stein Bros. Mfg. Co., 153 U.S.P.Q. 749, 750-51 (CCPA 1967) 

(affirming TTAB finding that registrant did not commit fraud by not “positively disclos[ing]” the 

nature of its goods at issue; “[a] perusal of the registration file, moreover, discloses that the 

specimens filed with the application . . . indicate to any interesting party [including trademark 

examiners] the character of [registrant’s] goods”); Menzies v. International Playtex, Inc., 204 

U.S.P.Q. 297, 306 (TTAB 1979) (alleged fraudulently withheld information was “plainly stated 
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on the specimens and thus was made known to, not willfully withheld from, the Trademark 

Attorney who handled this application.”) 

b. Applicant’s statement that Opposer is a “mom” was not false    

In its office action response, Applicant quotes the following promotional copy from 

Opposer’s website: 

I’m just a mom who cares about maintaining a healthy lifestyle . . .  
I needed to share my products with as many people and households 
as possible.  Not only had I reduced the toxins in my home, I was 
also reducing the toxins that went out into the environment.  
Poppy’s Naturally Clean was born. 

(Exhibit A, p. 7.)  Opposer does not contend that Applicant misrepresented the content of its 

website.  Instead, Opposer argues that Applicant’s statement “is misleading” because Applicant’s 

POPI goods are made by “a mother and her daughter,” which information Opposer gleaned from 

Applicant’s licensee’s website.  (Docket No. 9, ¶ 24.)  Thus, according to Opposer, Applicant 

misleads when it attempts to distinguish its products from Opposer’s on the grounds that 

Opposer is a “mom.”   

 Applicant’s statement is neither literally false nor false by implication.  Opposer does not 

contend that Applicant misquoted or misrepresented the content of Opposer’s website.  And 

Opposer does not claim that she is, in fact, not a “mom.”   

 Also, Applicant did not make any representations in the office action response – express 

or implied – that it or its licensee, unlike Applicant, is not a “mom.”  Opposer does not identify 

any untruthful statements made by Applicant as to its or its licensee’s maternal nature (or lack 

thereof). 2   

                                                 
2  In any event, Applicant – Lions Gate Entertainment Inc. – and its licensee – Chivas Skin 
Care – are corporate entities.  They cannot be “moms,” although, presumably, both Applicant 
and its licensee employ women who are also “moms.” 
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Opposer’s argument that Applicant sought to mislead the PTO is premised upon a 

misunderstanding of why Applicant quoted Opposer’s website in the first place.  Applicant did 

not quote Opposer’s website in order to make of record the fact that Opposer is a “mom,” and to 

distinguish the parties’ marks on that basis.  Instead,  Applicant quoted the website in support of 

its argument that Opposer’s POPPY’S mark connoted products that were “green” and 

“environmentally friendly.”  (Exhibit A, p. 7.)  This is clear from a plain reading of the office 

action response.  No reasonable reading of Applicant’s office action response would lead anyone 

to believe that Applicant is arguing that there is no likelihood of confusion between its and 

Opposer’s marks because Opposer is a “mom” or that Applicant is implicitly claiming that 

neither it nor its licensees are moms. 

c. Applicant’s statement that POPI and POPPY’S are 
distinguishable in sound was not false    

Applicant’s mark and Opposer’s mark are distinguishable in sound.  Applicant’s mark – 

POPI – ends with the sound “ee,” whereas Opposer’s mark – POPPY’S – ends with the sound 

“ease.”  These are different sounds, and Applicant’s statement of the obvious cannot be false, 

much less fraudulent.  Opposer may disagree with Applicant as to how distinguishable the 

sounds of the parties’ marks are; it cannot disagree that they are, as a factual matter, 

distinguishable.  Opposer, in fact, admits as much in her First Amended Notice of Opposition 

when it quotes the Examining Attorney’s initial finding that “the marks in question could clearly 

be pronounced the same (disregarding the apostrophe and letter ‘s’).”  (Docket No. 9, ¶ 49) 

(emphasis added). 

Also, it bears mentioning that in its office action response, Applicant never represents 

that POPI is pronounced differently than the “poppy”-portion of Opposer’s mark. 
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d. Applicant’s statement that its mark POPI is an amalgamation 
of two characters’ names from Orange Is the New Black is not 
false    

Opposer argues that Applicant made a false statement when it claimed that its POPI mark 

is an amalgamation of two characters’ names – Polly and Piper – from its television show 

Orange Is the New Black.  Its basis for this outlandish allegation is that when the first syllables 

of Polly and Piper are combined, the result is “popeye,” not “poppy.”  While this might be true, it 

is irrelevant to the truth of Applicant’s statement.  Clearly, “Po” is the first two letters of “Polly” 

and “Pi” is the first two letters of “Piper”; combined, they create the word “Popi.”  Again, 

Applicant never represented in its office action response that its mark was pronounced “popeye” 

per the combination of the characters’ names.  Instead, Applicant described the derivation of its 

mark as relevant to its connotation. 

e. Applicant’s statement that POPI “is spelled completely 
differently from POPPY or POPPY’S lending a different visual 
impression to Applicant’s mark” was not false 

In the course of distinguishing its mark from Opposer’s in the office action response, 

Applicant stated that “POPI is spelled completely differently from POPPY or POPPY’S, lending 

a different visual impression to Applicant’s mark.”  (Exhibit A, p. 7.)  Opposer argues that 

because Applicant’s licensee notes on its website that POPI is “pronounced ‘poppy,’” Applicant 

misrepresented that it does not “use[] the same spelling as POPPY’S in its sales and advertising.” 

Again, Applicant’s statement cannot be construed as false even according to the most 

liberal reading.  Applicant merely states the obvious, that is, that the mark reflected in its 

Application – POPI – is spelled differently from POPPY and POPPY’S.  The truth of this 

statement is self-evident and cannot be subject to any controversy.  Opposer cannot dispute  - 

and does not dispute – the literal truth of Applicant’s statement. 
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Also, Applicant’s statement is neither misleading nor impliedly false.  Applicant’s 

statement is limited to the visual similarities of its and Opposer’s marks as they are reflected in 

the parties’ respective Application and registration.  Applicant never represents in the office 

action response that it does not use the term “poppy” in its promotional literature.  Applicant’s 

alleged fraudulent statement does not address the pronunciation of POPI, much less the aural 

similarities, if any, between its mark and Opposer’s.  Applicant’s statement regarding the visual 

dissimilarities of the marks does not imply anything about the marks’ aural similarities.  Also, 

nowhere in its office action response does Applicant state that POPI is not pronounced “poppy.”  

In sum, Applicant’s statement at issue is neither false nor misleading. 

Furthermore, in the First Amended Notice of Opposition, Opposer repeatedly contends 

that Applicant was “bound to disclose” certain facts to the Office in its office action response, 

including how its mark is pronounced, whether its products are “all natural,” or whether its 

products are made by a “mother and her daughter.”  This is an incorrect statement of the law.  

Even assuming these facts are material, Opposer cannot identify any authority or duty obligating 

Applicant to disclose such facts to the Office in its office action response.  American Flange & 

Manufacturing Co. v. Rieke Corp., 80 U.S.P.Q.2d 1397, 1415 (TTAB 2006) (withdrawn) 

(distinguishing fraud in the context of a patent application from that of a trademark application; 

“[i]n the patent context the applicant or its attorney has ‘an almost fiduciary-like duty of full 

disclosure.’  [citation omitted.]  The concept of ‘fraud’ in the trademark registration context is 

more akin to fraud in other fields of law.  For purposes of the Trademark Act, an applicant 

commits fraud by knowingly making a false statement as to a material fact in conjunction with a 

trademark application.”)  See, e.g. First International Services Corp. v. Chuckles Inc., 5 

U.S.P.Q.2d 1628, 1635 (TTAB 1988) (Board rejected opposer’s claim that applicant committed 
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by fraud by “failing to inform the Examining Attorney that opposer had brought suit in federal 

District Court charging applicant with infringement . . .  While the [Office] prefers that 

applicants advise the Examining Attorney of any court action involving marks in pending 

applications, neither the Statute nor Rules requires them to do so.  Thus, applicant’s silence on 

this matter is not actionable.”)  Likewise, Applicant had no obligation to provide the Office with 

a copy of its licensee’s website; the fact that it did is only evidence that Applicant had no 

intention to mislead the Office. 

2. Applicant’s Alleged Misrepresentations Were Not Material to the 
Office’s Decision to Publish the Application 

For a claim of fraud in procuring a trademark registration, a false statement is “material” 

when a registration would not have been granted but for the false statement.   “The materiality of 

facts is viewed in light of the legal standard to be applied to the case.”  Sweats Fashions Inc. v. 

Pannill Knitting Co. Inc., 4 U.S.P.Q.2d 1793, 1799 (Fed. Cir. 1987), citing Barmag Barmer 

Maschinenfabrik AG v. Murata Mach., Ltd., 221 U.S.P.Q. 831, 835-36 (Fed. Cir. 1984) 

(emphasis in original.) 

As set forth above, Applicant did not make any false statements – express or implied – to 

the Office in its office action response.  Moreover, even if Applicant had made false statements 

(which it clearly did not), at least two of the allegedly false statements could not have been 

material to the Office’s decision to publish the application and, thus, cannot constitute fraud. 

a. Applicant’s statement that its mark “POPI does not connote all 
natural, green and environmentally friendly products” was not 
material 

To the extent Opposer is claiming that Applicant’s statement  above constituted a 

misrepresentation to the Office as to the types of goods Applicant offers under its mark in 

commerce (i.e., not “all natural” products), any such alleged misrepresentation is immaterial to 
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the Office’s determination as to whether Applicant’s mark is likely to cause confusion with 

Opposer’s prior-registered POPPY’S mark.  This is because the Office’s comparison of the 

goods offered by Applicant and Opposer under their respective marks is necessarily constrained 

to the identification of goods in their Application and registration, respectively.  Canadian 

Imperial Bank of Commerce v. Wells Fargo Bank, Nat’l Assoc., 1 U.S.P.Q.2d 1813, 1815 (Fed. 

Cir. 1987) (“question of likelihood of confusion must be determined based on an analysis of the 

mark as applied to the goods and/or services recited in applicant's application vis-a-vis the goods 

and/or services recited in an opposer's registration, rather than what the evidence shows the 

goods and/or services to be.”)  Thus, even if Applicant was arguing that its and Opposer’s 

products were distinguishable because Applicant’s products were not “all natural” (and, to be 

clear, Applicant never made any such argument or statement in its office action response), this 

argument would be immaterial to the Office’s task, which was to compare the goods offered by 

the parties as reflected in their respective identifications of goods, not as actually used in 

commerce.  See Dragon Bleu, 112 U.S.P.Q.2d at 1928 (applicant did not adequately plead 

materiality; opposer’s alleged promise in its office action response to not use certain goods in 

commerce was only relevant to the Office’s determination of a likelihood of confusion to the 

extent opposer amended its identification of goods to reflect this restriction.)     

b. Applicant’s statement that Opposer is a “mom” was not 
material    

As noted above, Applicant did not make any arguments to the Office that it and 

Opposer’s marks were distinguishable or otherwise unlikely to result in confusion because 

Opposer was a “mom” and Applicant was not.  Even had Applicant made such an argument, 

each party’s respective maternal status, on its face, is irrelevant to the likelihood of confusion 
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determination.  Thus, any such argument would be, as a matter of law, immaterial to the Office’s 

decision to publish the Application for publication.   

III.  CONCLUSION 

For the reasons stated above, the Board should dismiss Opposer’s fraud claim with 

prejudice and without leave to amend.      

Respectfully submitted, 

Dated:  September 8, 2015 /s/Paul A. Bost     
Jill M. Pietrini 
Paul A. Bost 
SHEPPARD MULLIN RICHTER & HAMPTON LLP 
1901 Avenue of the Stars, Suite 1600 
Los Angeles, California 90067-6017 
Telephone:  (310) 228-3700 
Facsimile:  (310) 228-3701 
 
Attorneys for Applicant 
Lions Gate Entertainment Inc. 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 

In re Matter of Application No. 86/346,513 
for the mark:  POPI 
 
Victoria Kheel, 
 
  Opposer, 
 
 v. 
 
Lions Gate Entertainment Inc., 
 
  Applicant. 

 
 
Opposition No.  91-222461 
 
APPLICANT LIONS GATE 
ENTERTAINMENT, INC.’S REQUEST 
FOR JUDICIAL NOTICE IN SUPPORT 
OF ITS MOTION TO DISMISS FOR 
FAILURE TO STATE A CLAIM 

 

Applicant Lions Gate Entertainment Inc. (“Applicant”) submits this request for judicial 

notice with, and in support of, its motion to dismiss.  It is well established that the Board may 

consider matters that are subject to judicial notice in deciding a motion to dismiss for failure to 

state a claim.  The Scotch Whiskey Association v. United States Distilled Products Co., 13 

U.S.P.Q.2d 1711, 1713, n. 1 (TTAB 1989).  See also Menominee Indian Tribe of Wisc. v. 

Thompson, 161 F.3d 449, 456 (7th Cir. 1998) (“[a] court may consider judicially noticed 

documents without converting a motion to dismiss into a motion for summary judgment.”) 

The Board may take judicial notice of a fact not subject to reasonable dispute if it is (1) is 

generally known within the Board’s territorial jurisdiction; or (2) can be accurately and readily 

determined from sources whose accuracy cannot reasonably be questioned.  Fed.R.Evid. 201.  

The Board commonly takes judicial notice of dictionary definitions, including, specifically, 

printouts of definitions from Merriam-Webster.com.  See In re Driven Innovations, Inc., 2015 
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BL 214589, n.18 (TTAB June 30, 2015); In re Beck, 114 U.S.P.Q.2d 1048, 1050, n. 2 (TTAB 

2015); Turdin v. Trilobite, Ltd., 109 U.S.P.Q.2d 1473, 1483, n. 15 (TTAB 2014). 

Accordingly, Applicant requests that the Board take judicial notice of the attached 

printouts from Merriam-Webster.com reflecting: 

1. that it does not include a definition for the word “popi”; and 

2. the definition of the word “poppy.” 

    

Dated:  September 8, 2015 /s/Paul A. Bost     
Jill M. Pietrini 
Paul A. Bost 
SHEPPARD MULLIN RICHTER & HAMPTON LLP 
1901 Avenue of the Stars, Suite 1600 
Los Angeles, California 90067-6017 
Telephone:  (310) 228-3700 
Facsimile:  (310) 228-3701 
 
Attorneys for Applicant 
Lions Gate Entertainment Inc. 
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CERTIFICATE OF ELECTRONIC TRANSMISSION 

I hereby certify that this correspondence is being transmitted electronically to 
Commissioner of Trademarks, Attn:  Trademark Trial and Appeal Board through ESTTA 
pursuant to 37 C.F.R. §2.195(a), on this 8th day of September, 2015. 

/s/Lynne Thompson    
Lynne Thompson 

 

 
CERTIFICATE OF SERVICE  

 
I hereby certify that this correspondence is being deposited with the United States Postal 

Service, postage prepaid, first class mail, in an envelope addressed to: 
 
Ilana Makovoz, Esq. 
MAKOVOZ LAW GROUP 
9350 Wilshire Blvd., Suite 203 
Beverly Hills, CA 90212 

 
 
 

 
on this 8th day of September, 2015. 

/s/Lynne Thompson    
Lynne Thompson 
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Dictionary Spelling Help 

popi

The word you've entered isn't in the dictionary. Click on a spelling suggestion below or try again using 
the search bar above. 

1. pepo

2. poppy

3. Poopo

4. papa

5. pupa

6. pupu

7. Pope

8. pop

9. pipe

10. poop

11. pip

12. pappy

13. peppy

14. puppy

15. Papua

16. pupil

17. Pople

18. populi

19. pipal

20. pop eye
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touching along a boundary or at a point
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POPULARITY
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Dictionary 

poppy
noun pop·py \ˈpä-pē\

: a type of plant that has bright red or orange flowers and that is the source of opium; also : its 

flower

Top 10 words to win with in SCRABBLE
®

»

plural poppies

Full Definition of POPPY

a :  any of a genus (Papaver of the family Papaveraceae, the poppy family) of chiefly annual or 

perennial herbs with milky juice, showy regular flowers, and capsular fruits including the opium 

poppy and several forms cultivated as ornamentals 

b :  an extract or decoction of poppy used medicinally 

:  a strong reddish orange 

See poppy defined for English-language learners ∠

See poppy defined for kids ∠

ADVERTISEMENT

Ask The Editor Videos
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contiguous
touching along a boundary or at a point

Words at Play
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Origin of POPPY

Middle English popi, from Old English popæg, popig, modification of Latin papaver

First Known Use: before 12th century

Rhymes with POPPY

choppy, copy, crappie, floppy, gloppy, hoppy, kopje, sloppy, soppy, stroppy

POPPY Defined for Kids

poppy
noun pop·py \ˈpä-pē\

plural poppies

Definition of POPPY for Kids

:  a plant with a hairy stem and showy usually red, yellow, or white flowers 

Medical Dictionary

poppy
noun pop·py \ˈpäp-ē\

plural poppies

Medical Definition of POPPY 

:  any herb of the genus Papaver (family Papaveraceae, the poppy family); especially : opium poppy

Learn More About POPPY 

Spanish Central: Spanish translation of "poppy"

Nglish: Translation of "poppy" for Spanish speakers

Britannica English: Translation of "poppy" for Arabic speakers

Britannica.com: Encyclopedia article about "poppy"
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Poppy Day
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Nasty People

Put-downs with flair
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